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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
 

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
   



Item 8.01 Other Events.

As previously reported, on May 9, 2016, Hannon Armstrong Sustainable Infrastructure Capital, Inc. (the “Company”) entered into two separate ATM Equity OfferingSM Sales
Agreements with each of Merrill Lynch, Pierce, Fenner & Smith Incorporated and FBR Capital Markets & Co. (each, individually, an “Agent” and collectively, the “Agents”)
pursuant to which the Company may sell, from time to time, shares of the Company’s common stock, par value $0.01 per share, having an aggregate offering price of up to
$75,000,000 (the “Shares”), through the Agents either as agents or principals. The Shares will be issued pursuant to the Company’s shelf registration statement on Form S-3
(Registration No. 333-198157).

On November 9, 2016, the Company filed a prospectus supplement (the “Prospectus Supplement”), dated November 8, 2016, with the Securities and Exchange Commission in
connection with the offer and sale of the Shares.

In connection with the filing of the prospectus supplement, the Company is filing as Exhibit 8.1 to this Current Report on Form 8-K an opinion of its tax counsel.

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.
 
Exhibit

No.   Description

8.1   Tax Opinion of Clifford Chance US LLP (including consent of such firm)
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 

HANNON ARMSTRONG SUSTAINABLE
INFRASTRUCTURE CAPITAL, INC.

By:  /s/ Steven L. Chuslo
Name:  Steven L. Chuslo
Title:  Executive Vice President and General Counsel

Date: November 9, 2016
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Exhibit 8.1
 

 

CLIFFORD CHANCE US LLP
 

31 WEST 52ND STREET
NEW YORK, NY 10019-6131

 

TEL +1 212 878 8000
FAX +1 212 878 8375

 

www.cliffordchance.com

November 9, 2016

Hannon Armstrong Sustainable Infrastructure Capital, Inc.
1906 Towne Centre Blvd.
Annapolis, Maryland 21401
 
Re: REIT Qualification of Hannon Armstrong Sustainable Infrastructure Capital, Inc.

Ladies and Gentlemen:

We have acted as counsel to Hannon Armstrong Sustainable Infrastructure Capital, Inc., a Maryland corporation (the “Company”), in connection with the Company’s filing of a
shelf registration statement on Form S-3 (No. 333- 198157) (the “Registration Statement”) on August 14, 2014 and the filing of a prospectus (the “Prospectus”) and a prospectus
supplement on November 9, 2016 (together with any amendments thereto, the “Prospectus Supplement” and together the Prospectus Supplement and Registration Statement, the
“Registration Statements”) with the Securities and Exchange Commission (the “SEC”) under the Securities Act of 1933, as amended, as of the date hereof. Except as otherwise
indicated, capitalized terms used in this opinion letter have the meanings given to them in the Registration Statement.

In rendering the opinions expressed herein, we have examined and, with your permission, relied on the following items:

1. the Articles of Amendment and Restatement of the Company;

2. the bylaws of the Company;

3. a Certificate of Representations, (the “Certificate of Representations”) dated as of the date hereof, provided to us by the Company;

4. the Registration Statements;

5. the private letter ruling issued by the Internal Revenue Service (the “IRS”) to the Company dated July 30, 2012 and released on June 7, 2013 (the “Ruling”); and

6. such other documents, records and instruments as we have deemed necessary in order to enable us to render the opinions referred to in this letter.
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CLIFFORD CHANCE US LLP
 
In our examination of the foregoing documents, we have assumed, with your consent, that (i) all documents reviewed by us are original documents, or true and accurate copies
of original documents and have not been subsequently amended, (ii) the signatures of each original document are genuine, (iii) all factual representations and statements set
forth in such documents are true and correct, (iv) all obligations imposed by any such documents on the parties thereto have been performed or satisfied in accordance with their
terms, and (v) the Company at all times will operate in accordance with the method of operation described in its organizational documents, the Registration Statements and the
Certificate of Representations. As of the date hereof, we are not aware of any facts inconsistent with the statements in the organizational documents, the Registration Statements
or the Certificate of Representations.

For purposes of rendering the opinions stated below, we have assumed, with your consent, the accuracy of the factual representations contained in the Certificate of
Representations provided to us by the Company, and that each such representation contained in such Certificate of Representations to the best of the Company’s knowledge or
belief is accurate and complete without regard to such qualification as to the best of such entity’s knowledge or belief. These representations generally relate to the organization
and proposed method of operation of the Company.

Based upon, subject to, and limited by the assumptions and qualifications set forth herein, including, without limitation, the discussion in the paragraphs below, we are of the
opinion that:

1. Commencing with its taxable year ended December 31, 2013, the Company has been organized and operated in conformity with the requirements for qualification and
taxation as a real estate investment trust (a “REIT”) under the Internal Revenue Code of 1986, as amended (the “Code”), and its current and proposed method of operation as
described in the Registration Statements and as set forth in the Certificate of Representations will enable the Company to continue to meet the requirements for qualification and
taxation as a REIT under the Code; and

2. The statements in the Prospectus filed with the Prospectus Supplement under the caption “U.S. Federal Income Tax Considerations,” as modified and supplemented by the
statements in the Prospectus Supplement under the caption “Additional U.S. Federal Income Tax Considerations,” to the extent they purport to summarize or describe matters of
law and legal conclusions, are correct in all material respects.

The opinions set forth in this letter are based on relevant provisions of the Code, Treasury Regulations promulgated thereunder, interpretations of the foregoing as expressed in
court decisions, legislative history, and existing administrative rulings and practices of the IRS (including its practices and policies in issuing private letter rulings, which are not
binding on the IRS except with respect to a taxpayer that receives such a ruling), all as of the date hereof. These provisions and interpretations are subject to change, which may
or may not be retroactive in effect, and which may result in modifications of our opinions. Our opinions do not foreclose the possibility of a contrary determination by the IRS
or a court of competent jurisdiction, or of a contrary determination by the IRS or the Treasury Department in regulations or rulings issued in the future. In this regard, an opinion
of counsel with respect to an issue represents counsel’s best professional judgment with respect to the outcome on the merits with respect to such issue, if such issue were to be
litigated, but an opinion is not binding on the IRS or the courts and is not a guarantee that the IRS will not assert a contrary position with respect to such issue or that a court will
not sustain such a position asserted by the IRS.
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CLIFFORD CHANCE US LLP
 
In connection with such opinions, we note that a significant portion of the Company’s assets consist of financing receivables that are secured by liens on structural
improvements installed in buildings, and a significant portion of the Company’s taxable income is interest income earned with respect to such financing receivables. On August
30, 2016, the Treasury Department and the IRS issued final regulations defining “real property” for purposes of the REIT asset tests (the “Real Property Regulations”). The Real
Property Regulations will apply to the Company with respect to its taxable years beginning after December 31, 2016. Among other things, the Real Property Regulations
provide that an obligation secured by a structural component of a building or other inherently permanent structure qualifies as a real estate asset for REIT qualification purposes
only if such obligation is also secured by a real property interest in the inherently permanent structure served by the structural component. The structural improvements securing
the Company’s financing receivables generally qualify as “fixtures” under local real property law, as well as under the Uniform Commercial Code (the “UCC”), which governs
rights and obligations of parties in secured transactions. Although not controlling for REIT purposes, the general rule in the United States is that once improvements are
permanently installed in real properties, such improvements become fixtures and thus take on the character of and are considered to be real property for local law purposes. In
general, in the United States, laws governing fixtures, including the UCC, afford holders of security interests in fixtures with rights that extend not just to the fixtures that secure
their financings, but also to the real properties in which such fixtures have been installed. By way of example only, Section 9-604(b) of the UCC, which has been adopted in all
but two states in the United States, permits a lender secured by a structural component, upon default, to enforce its rights under the UCC or under the real property laws of the
applicable state. Our opinion is based on our conclusion that, although there is limited authority directly on point, the nature and scope of the Company’s rights in the buildings
in which the structural improvements securing the Company’s financing receivables have been fully integrated are sufficient to satisfy the requirement of the Real Property
Regulations described above. In this regard, it should be noted that the Real Property Regulations do not define what is required for an obligation secured by a lien on a
structural component to also be secured by a real property interest in the building served by such structural component, although the final Real Property Regulations do not
include the requirement that the interest in the real property held by a REIT be “equivalent” to the REIT’s interest in the structural component itself as was initially included in
the proposed version of the Real Property Regulations, which never became effective, which implies that under the final Real Property Regulations the Company’s rights as a
creditor in the building need not be equivalent to the Company’s rights in the structural components serving the building. Furthermore, real property law is typically defined at a
state or local jurisdiction basis and the specific rights available to the Company as a fixture lien holder in the real properties in which the Company’s structural components have
been installed may vary between jurisdictions as a result of a range of factors including the specific local real property law requirements and judicial and regulatory
interpretations of such laws, and the competing rights of mortgage and other lenders. Further, these issues have been considered by the courts in only a
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CLIFFORD CHANCE US LLP
 
few jurisdictions, and their resolution in many jurisdictions is therefore uncertain. As a result of the foregoing, no assurance can be given that the IRS will not challenge our
conclusion that the Company’s financing receivables meet the requirements of the Real Property Regulations or that if challenged that such position would be sustained, in
which case the Company would be required to pay a significant penalty tax or would fail to qualify as a REIT.

Prior to the issuance of the Real Property Regulations, the IRS issued to the Company the Ruling, which, based on the representations and assumptions contained therein, held
that the Company’s financing receivables qualify as real estate assets and the income from such financing receivables qualify as income from mortgages on real property for
purposes of the REIT requirements. The preamble to the Real Property Regulations provides that, to the extent a private letter ruling issued prior to the issuance of the Real
Property Regulations is inconsistent with the Real Property Regulations, the private letter ruling is revoked prospectively from the applicability date of the Real Property
Regulations. We do not believe that the Ruling is inconsistent with the Real Property Regulations because we believe the analysis in the Ruling was based on similar principles
as the relevant portions of the Real Property Regulations, and accordingly we do not believe that the Real Property Regulations impact the Company’s ability to rely on the
Ruling. However, no assurance can be given that the IRS could not successfully assert that the Company is not permitted to rely on the Ruling because the Ruling has been
revoked by the Real Property Regulations.

The opinions set forth above represent our conclusions based upon the documents, facts, representations and assumptions referred to above. Any material amendments to such
documents, changes in any significant facts or inaccuracy of such representations or assumptions could affect the opinions referred to herein. Moreover, the Company’s
qualification as a REIT depends upon the ability of the Company to meet for each taxable year, through actual annual operating results, requirements under the Code regarding
gross income, assets, distributions and diversity of stock ownership. We have not undertaken to review the Company’s compliance with these requirements on a continuing
basis. Accordingly, no assurance can be given that the actual results of the Company’s operations for any single taxable year will satisfy the tests necessary to qualify as or be
taxed as a REIT under the Code. In addition, the opinion set forth above does not foreclose the possibility that the Company may have to pay an excise or penalty tax, which
could be significant in amount, in order to maintain its REIT qualification. Although we have made such inquiries and performed such investigations as we have deemed
necessary to fulfill our professional responsibilities as counsel, we have not undertaken an independent investigation of all of the facts referred to in this letter or the Certificate
of Representations.

The opinions set forth in this letter are: (i) limited to those matters expressly covered and no opinion is expressed in respect of any other matter; (ii) as of the date hereof; and
(iii) rendered by us at the request of the Company. We hereby consent to the filing of this opinion letter with the SEC as an exhibit to the Prospectus Supplement and to the
references therein to us. In giving such consent, we do not thereby admit that we are within the category of persons whose consent is required under Section 7 of the Securities
Act of 1933, as amended, or the rules and regulations of the SEC promulgated thereunder.

Very truly yours,

/s/ Clifford Chance US LLP
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